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All persons born or naturalized in the Unilted
Seases . and ‘subjcbt 60 tbe Jjurisdiction thereoi , are
citizens of the United States an f the State wherein

they reside. No State shall r enforce any law which
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shall abridge the privileges mmunities of citizens
of the United States; nor shall any 3tate deprive any
person of life, liberty, or property, without due process
of law; nor deny to any person thin Gits jurisdicbion
the equal protection of the law
Uni States Constitution,
Az le XIV, Section 1

The Fourteenth Amendment, generated out of the Civil VWar
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in 1868, to prant citizenship to the former slaves, within
twenty years, was serving as the buttress for the corporate
domination of American business and industry. Through various
twistlings and turnings, 15 had come ©o posscss pOWelE 1h eXecess
and outside the intentions of the framers.

This paper will attempt to explain, document, and hopefully
clarify the situation surrounding the Fourteenth Amendment's
due process clause, particularily its application toward corp-
orations in the late nineteenth century. It will first discuss
due process and attempt a definition of that simple yet most
illusive phrase. Secondly, specific court cases will be studied
in which the evolutlon of the Supreme Court's position on the
matter of corporate personality can be shown. Finally, an eval-
vuation of "why" the corporate personality developed and what its
application meant. in the late nineteenth century, as well as its

implications for today, will be undertaken. Recognizing the presence
of a large contingent of lawyers, pseudo-lawyers and simple flrst-
year drop-outs in the audience, I present this analysis as historlan-

not attorney - for whatever that means.
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Why could such an anclent and worn phrase, due process of

law, provoke in the late nineteenth century such prolonged 1

D
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battles and in the twentieth century such lengthy scholarly
discourse? Indeed, due process stems from the very seedbed of

our constitutional antecedents, the Magna Carta. o lee 468
formalization in 1354 as "due process of law," the phrase has
remained virtually uncbanged.l In America, the phrase was wildely
used. Many state charters and the 1789 "Bill of Rights" contained
the phrase (5th Amend.) Since such wording had long existed, it
would be logical to assume that a definition of the term would

also be both ancient and, by the nineteenth century, quite solid.
Upon this lengthy tradition of use, the framers of the Fourteenth
Amendment, seeking to protect the rights of individuals, especially
Negroes, in 1868 simply included this time-honored phrase as a

part of the new amendment.

Webster's defines due process of law as "a course of legal
proceedings carried out regularly and in accordance with established
rules and principles." This brief statement covers the traditional
understanding of the term--a guarantee of proper procedure in
legal proceedings. Procedural due process 1s concerned with how
the law operates. However, due process also guarantees a sub-
stantive control within the law, concerned with what the law is
and what law can do.2 While much scholarship has probed at length
the emergence of substantive due process in addition to strictly
a procedural guarantee, the argument is actually somewhat strained.3
The two types are contained within the single phrase, due process,

always possessing a dual nature.
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n - practice, the two elements of due process have ftended

to merge, because proper procedure is itself a substantive guarantee
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within the law. The modern forms of due process concern the
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total scope of our legal system:

Prompt and speedy trial

Legal assistance

BEvoillitieon of undue: cocPs len o I niddence
Freedom to conduct one's own defense

Right To publie €rial and written procedure
Presumption of innocence

Burden of proof on prosecution to prove gullt
beyond resonable doubt

Security against cruel and unusual punishmentu

.
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These basic ecriminal procedural rights and guarantees, compiled
by Justice William Brennan, do have a definite substantive effect
on the outcome of any legal proceeding. While Brennan has set
down a comprehensive list, 1t 1s necessary to remember Henry Steele
Commager's admeonition and observation that is is useless to attempt
a concrete definition of due process since the phrase is only
one of many constitutional words that are subjeet to lnterpretation.
"Commerce" and "Executive Power" are two obvious examples.5
Interpretation is, indeed, the vital concern regarding due
process and equal protection, both included in the Fourteenth
Amendment. The fact of the phrasé% existence is meaningless apart
from judicial interpretation. Only within the courts does the
guarantee have usefulness. Interpretation, especially by the
Supreme Court, in the late nineteenth century regarding due process
and equal protection helped reshape the traditional outlook toward
due process, as well as reshape the scope and coverage of the

entire Fourteenth Amendment.



Since procedural and substantive due process have traditionally
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been regarded as distinct, it is necessary to trace the develox
ment of substantive due process. Through a series of cases, the
Supreme Court, by 1898, had firmly established the legitimacy of
a distlinct spplication of substantive due process.  JhAeceprance
of substantive process involved a new approach to the law and
marked a departure from the long-standing idea that the Court
was to simply apply existing law. Since substantive due process
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is "essentially constitutionalized natural law,

are also far back in our constitutional heritage.
In the first half of the nineteenth century, there were

various -imputs. inte The dlle preecess. apea, - The fdinst Ghrust

came from outside the courts, where the most persistent demand

for "substance" came from abolitionists and anti-abolitionists

who used due process as the prop for their arguments. Both sides

used the moral connotation of due process as "Jjust" process.

Abolitionists won early victories in severalsstates. Massachusetts

had outlawed &lavery as early as 1783, citing the contradiction

between theory (all men free and equal) and practice.7 The pro-

slavery people saw the protection of property as supreme. Slaves

were property and therefore not to be taken without due process.

Abolitionists saw the inherent denial of basic human "process"

in Slavery. Thus, through the extra-legal actions of often emobional

and vocal groups regarding 8lavery, the widespread knowledge of

substantive due process provided the climate for its legal accep-

tance.
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The widespread knowledge and usage of broad Lockean phrases
also contributed to the popular conception of substantive due

G

Bocess, - &

(g

ate constitutions were filled with broad sweepin
guarantees of due process and equal protection. Publications

such as the Western Law Journal and the American Law Magazine

o

devoted pages to articles and letters on the sancity of property.
Litholugh due priogess Involved belll procedurerand substance, Lhe
distinction between the two, so evident today, was not obvious.-
in the nineteenth century. Howard Jay Graham observed, "Hind-
sight has projeeved backward Che cukrents yet hishly gPtificlal,
distinction between procedure and substance. And it has missed
almost entirely the significance of the then universal belief in
natural and inalienable rights."9 We must constantly remember
that simply "because due process today 1is a highl}y technieal
fleld." that: the practices in the eavly years, eyer 1nto: (he Bine—
teenth century, were not as refined. Technical complexity and
its resultant obscurity in the public mind are decidedly modern
phenomena in the area of due process.lO
It is here necessary to examine several specific Court cases
in which the changing attitude of the Court toward substantive
due process, applied to corporations, may be seen. The key change,
beginning in the 1870's, is not that corporations were suddenly
regarded as "persons," but that under the Fourteenth Amendment,
these corporate persons came to possess substantive rights and
immunities in addition to or outside of the specific grants set
down in the corporate charters. Corporations, heretofore, limited

by their charters, came to possess "personality," and therefore the
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full grants under the Constitutlon afforded to any person.
The earlier concept of limited corporate personality was

firmly establlished by Chlef Justice John Marshall. In the cele-

stated:

Behyoorabion 15 an okl ic ol being, Juy eble;
intangible, and existing only in contemplation of law.
Being the mere creature of law, it possesses only
those properties which the charter of its creation
confers upon it, elther expressly, or as incilidential
to its very existence.ll

Marshall later elaborated on the same concept:
The great object of a corporabion is to bestow
the character and properties of individuality on
a collective and changing body of men. This capacity
is always olven-to suel 2 body. Any privileges which
may exempt it from the burdens common to individuals
do not flow necessarily from the charter, but must
be expressed in it, or they do not exist.l
Although Daniel Webster sought to expand corporate personality
16 1838 to make 1t - i@entical with the » ohits of natural persoms,
he was unsuccessful. Chief Justice Roger Taney simply quoted
the Marshall Daremouth ruling and conelluded,"Zf ‘cannot be heces-
sary to add to these authorities."l3

After the post-Civil War addition of the Fourteenth Amend-
ment, with its new statement of due process, there quickly occurred
an attempt to redefine corporate personality. Ip 1875 former
Justice John A. Campbell, an ex-confederate leader from Alabama,
argued the Slaughter House Cases before the Supreme Court.la
Campbell appeared on behalf of independent butchers in New Orleans

who were allegedly being denied the right to conduct their chosen

profession due to a 1869 law granting a corporation an exclusive



twenty-five 'year right to run slaughter houses in that city.

The Loulsiana legislature had enacted the statute under the

police power to regulate health and safety. In addition to grant-
ing the monopoly, the law set certaln operating standards. The

Fal

Court upheld the Louisiana law. However, three Justices, Chief

9

Justice Salmon Chase, Noah Swayne, and Joseph Bradley concurred

N

411 Stephernr ¢ . Pleld’s vigorous dissent . While h® granted (o

o o o)
the state the power to regulate health and safety, Field opposed
the monopoly granted in New Orleans:

...under the pretense of prescribing a police
regulation the state cannot be permitted to encroach
upeh any of the just-pishte of the e itizen, whickh: the
Constitution intended to. secure against abridgement.

If exclusive privileges can be granted to a corp-
oration, they can also be granted to a single person,
and if for twenty-five years, for ever.

Indeed, upon the theory on which the exclusive
privileges granted by the act in question are sustained,
there is no monopoly, in the most odious form which
may not be upheld.l
The dissenters were interested in the consequences of

the law, the substantive result. They saw a danger in upholding
state action which they felt violated fundamental rights of
individuals. Primarily concerned with the right, in Justice
Bradley's terms, "to follow whatever lawful employment he chooses
to adopt," the dissenters opted for the extreme position, and
coneluded . in principle, that 1f buteliers colld be regilated,

then anyone or any profession could be regulated and proscribed.16

Justice Swayne had joined Bradley in emphasizing a broader

application of due process. However, both regarded "persons'" as



human beings, not artificial entitles. While they dissented in
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the verdict, they were not willing to argue 1n the same vein
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ice Field.
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as had Jus

With this vigorous defense of private enterprise, Justice
Field had begun a long series of weighty dissents that would
over the next years establish him as one of the strongest sup~
porters of laissez-faire., It 1is noteworthy that in this initial
post-Fourteenth Amendment due process case, ffour Justices were
virtually ready to uphold his substantive interpretation of due
process.

Three years later, the Court again refused to apply a sub-
stantive due process in Munn v. Illinois.l7 The case grew out
of an attempt by the Illinols leglslature to fix gralin warehouse
rates in cities of over 100,000 population. Practially, the law
was directed toward Chicago, the only Illinois city that large.
The Chicago warehousemen had, in effect, created a monopoly by
price-fixing. Both the Criminal Court of Cook County and the

I11inéis Supreme Court had upheld the statute. Chief Justice

Morrison Waite, who had replaced Chase in 1874, wrote the majority

opinion sustaining the lower court's positdon:

Property does become clothed with a public interest
when used in a manner to make it of public consequence,
and affect the community at large. When, therefore one
devotes his property to a use in which the public has an
interest, he, in effect, grants to the publiec an interest
in that use, and must submit to be confroiled by the pub-
lic for the common good...."l



Waite acknowledged that an owner was entitled to a reason-
albe return on his property. However, he rejected the argument
that determining "reasonableness'" was a judicial function. He
Tefi Che reculatiorn of rates to the Yepislatures, Ghe body Chat
had traditionally regulated businesses affecting the public in-
terest. "We know this is a power which may be abused,”" the Chief

Jnetice wrote, "bul that is no argument ggalnet its existence.
For protection against abuses by legislatures the people must
resort to the polls, not to the courts.

Mr. Justice Field lashed out at the decision as "subversive

%o private property" and argued forecefully that:

All that 1s beneflcial in property arises from
its use, and fruits of that use.

There 1s, indeed, no protection of any value

under the constitutional provision, which does not

extend to the use and income of the property, as well

as to its title and possession.

Carrying his argument to the extreme, Field, maintained, "the
deelisten of the ‘¢court 4n thls ease glves umpresivained llioense

to legislative wil1."20 Field saw the worst possible results
from:the decision and predicted a wave of regulation directed at
various-corporations. However, the prophecy remained unful-
filled in the late nineteenth century.

The next few years saw the transformation of an essentially
pro-regulation Court into a body supportative of laissez-faire.
Between November 1877 and November 1882, one month before the next
great "due process" case, five members of the Court were replaced.
Of the five, four had sided with the majority in both the Slaughter
House and Munn cases. Specifically, Justices David Davis, William

Strong, Noah Swayne, Nathan Clifford, and Ward Hunt were replaced



by John Marshall Harlan, William Woods, Horace Gray, Stanley

Matthews and Samuel Blatchford.
The membership had scarcely stabilized when, late in

December, San Mateo County v. Southern Railroad Company ap-

£.22 The railroad had been sued by

peared on the Court's docke
San Mateo County, California, for uncollected taxes. Declaring
the tax i1llegal and discriminatory, the railroad won its point
on appeal in Federal Court. The county then appealed to the
Supreme Court, where the county faced formidable opposition
from railroad lawyers Roscoe Conkling and United States Senator
George Edmunds. Conkling, a great and noted orator, carried
the bulk of the case.®3 He argued forcefully for a judgement
#lnlting stabe control ower corperatiens. [In Ol Lameous brief,
Conkling produeced a manuscript copy of the journal of the Committee
of Fifteen, never before made public. (The Committee of Fifteen
had been the body which had written the Fourteenth Amendment.
Conkling was one of the few living ex-members of that committee.)
By skillfully combining exerpts, he intimated that the committee
intended corporations to be protected by the due process clause.
Conkling concluded his oral presentation with some of his "best"
oratory:
I have sought to convince your honors that the

men who framed, the Congress which proposed, and the

people who through their Legislatures ratified the Four-

teenth Amendment, must have known the meaning and force

of the Term 'person'....

Who would be so rude as to suggest that committee,

Congress, or people, when engrafting the Fourteenth
Amendment upon the Constitution, omitted, only because



they: forgot it to Say that eltizens might be strip
of their possessions without due process of law;

provided only the spoliation should be under pretense

of taxation and the victims robbed in a corporate name?
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Those who devised the Fourteenth Amendment wrought
in grave sincerity. They may have buillded better than they
knew....

They vitalized and energized a principle, as old
and as everlasting as human rights. To some of them,
the sunset of life may have given mystical lore.

)

They bullded; not for a . day, but for all times;
net for:-a few, or ftor a race: but fer man..  They
planted in the Constitution a monumental truth, to
stand four-square whatever wind might blow. That
truth is the ogolden rule. So.‘entrenched as to. curb
the many who would do to the few as they would not
have the few do to them.24

One can virtually see the tears streaming down Conkling's
face, given the emotional appeal of this,as well as additional,
sections of his presentation before the Court.

Apparently unmowed by Conkling, the Justices remained
silent for three years regarding the San Mateo case, by that
timeccombined with a similar case for judgement.25 In *the
official record, Chief Justice Waite simply acknowledged
Conkling's point:

The Court does not wish to hear argument on the
question whether the provisions in the Fourteenth
Amendment to the Constitution, which forbids a State
to deny &ny person wlthin its jurisdiction the egual
protection of the laws, applies to these corporations.
We are all of the opinion that i1t does.

Thus, the Court by walving additional legal argunent PecoghniZed
corporations as legal persons. This apparent legal bombshell
was almost casually made by Waite. In fact, the above guoted

sentence, was almost left out of the record, and 1s most certainly

not Walte's actual words. The circumstances surrounding its

inclusion in the record bear a brief discussion.
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Four months after Waite's statement, the Supreme Court

ter, J.C. Bancroft Davis, wrote the

O

the San Mateo-—-Santa Clara case asking if his memory and re-
cord vegardine Walte's dlctum was correel. Part of Waite's

reply 1s worth noting:

I leave it to you to determine whether anything need
to be said about it in the report inasmuch as we avo%%ed

meeting the constitutional question in the decision.

Q

Had Waite thought he was prolumgating a new all-encompassing

U

ruling, the exchange would, no doubt, have been very specific,

arid Waite would have written hils epinien for Lhe record., ' Lnstead,
the Chief Justice left totally up to Davis the determination of
what wee 'to be dneluded in ‘the ©official reeord. What wWas &0 bDe=
come the tomechstone for virtually all future corporate due
process cases was made, not as a Court ruling, but simply as an
oral dietum of the €hlef Justice. ‘He simply supposed that he
spoke for the entire court. The Santa Clara and San Mateo cases
were formally decided in the railroads® favor on a technicality,'

28

simply another relatively insignificant decilsion. However,
corporate lawyers were quick to see that Waite's dictum could be
put o good use to help their elients,

Justlece Fleld was also contribucing to the good fortiues
of the corporations. Two years after the San Mateo decision, he
discovered Justice Marshall's old evaluation of corporate per-
sonality, and selectively used portions to prove that, "there is

no doubt that a private corporation is included as a person under

the Fourteenth Amendment . "29



Such corporations are merely associations of
individuals united for a special purpose, and per-
mitted to do business under a particular name, and
have a successlion of member JLtﬂth dissolution.

Be e by Chiet Justice Meoreh ol "The erear obhjeel
of -a - corporatieon:is to bethJ the character and
properties of individuality on a collective and
changing body of men."

‘Providenes Bank w., Billijwes, U P
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Field, however, conviently left out the last two sentences of

Mo

Marshall's opinion, apparently since they limited corporate per-

sonality.31 While Marshall had clearly seen corporate rights

D, By
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limited and firmly controlled, Field pronounced an unlimited
"person" status on corporations, equating them with natural
individuals.

The next years saw a number of cases in which the Court
simply declared the existence of corporate personality by clting the
Santa Clara and Pembina cases as evidence of the truth of their
declaration. Therefore, an oral dictum, casually made, and an
out-of-context quotation from John Marshall formed the foundation
of the establishment of complete corporate personality.

In 1887, the c¢ase of Missouri Pacific Railway Company v.

Mackey saw the first use of the Santa Clara and Pembina precedents.
Justice Fleld wrote, "it is conceded that corporations are

persons....32 The following year saw Minneapolis and St. Louls

Railway Company v. Beckwith and another citation of the Santa

Cilars and Pembina just€lfiiecation of corpordte personality.33

An 1891 case, Charlotte, Columbia and Augusta Rallroad v. Gibbes,

used as evidence of corporate personality the Santa Clara, Pembilna,

and Minneapolis cases.3¥ In 1896, Justice David Brewer, Justice
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Field's nephew, maintained, "A state has no mére power to deny
corporations the equal protection of the law than it has to
individual citizens." He then cited Santa Clara, Pembina, and
the Missouri Pacific case of 1887.3°

Meanwhile, the Court had added rooms to the corporate house
"with the shaky rfoundatien' by, 1in effeet; overturning Munn v.
I1llinois and ruling that determination of "reasonableness" was
indeed a Jjudiclal matter:

If the company is deprived of the power of charging

reasonable rates for the use of its property...in the

absence of an inyestigstlon by Judiclal machinery, It 18

deprived of fthe awhul Uee OFf 1fs property, and thus, in

substance and effect, of the property itself, without

due process of law and _in violation of the Constitution

of the United States.3
While the case was decided on a procedural item, the clear
intent of the majority had been stated. In 1898, the opportunity
arose to use the new power and a Nebraska statute fixing intrastate
freight rates was overturned as unreasonably low and in effect
amounting to a "deprivation of property without due process of
1aw."37

Ultimately, between 1877 and 1913, in forty-nine separate
cases, the Supreme Court used the Fourteenth Amendment to 1n-
validate state action.38 Of immediate concern, then, is why this
occurred. There are several reasons why the attitude of the
Court changed in the late nineteenth century. Laissez-failre
did not merely arise by itself--it had help. Help came pri-

marily from two sources, the judicial revolution and the large

corporatiens, mainly the railroads.
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The court system was undergoing its own revolution.
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lawyers, under long-lasting retainers from big

blisluess, dame 4n droves to the courts fo argue for laissez-

(1

faire. Professionalism among lawyers was fostered by the
rise of state and local bar associations, culminating in 1878
with the formation of the American Bar Association.39 A close
working relationship soon developed between lawyers and big
Blleiness,; Business eonld afford to retain the best lawyers and
consequently lawyers and lawyers' organizations came to support
and defend laissez-faire, precisely what big business wanted.
As bar associations were organized, they often invited jurists
to address their meetings. An extremely close relationship be-
tween jurists, who were often bar association members, and law-
yers naturally developed. A triangle of business, judlclary,
and professional lawyers helped promote good relations among the
three groups.uo The corporate lawyers seized on the Fourteenth
Amendment.,

The Fourteenth Amendment was seen as an efficient and very
expedient means of securing relief from state regulation of
big business. While earlier efforts had centered on the Privileges
and Immunities (Comity) clauses of the Constitution (Article 4),
the complexity and combersome nature of such a rationale would
not work in a period of rapid industrial expamsion.Lll

The courts were being swamped with corporate cases. Crowded
dockets 1s one of the primary features of the era. The Supreme

Court's docket doubled each decade from the 1860's through the

1880's. Cases became more complex, briefs lengthier, and appeals
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more frequent. As a direct result of the overcrowded courts

and limited staff and research facilities, the Justices were tre-
mendously overworked. They even lacked law clerks.
sulted in often haphazard decisions. As was traditional, where-
ever possible the Justices disposed of a case without making

a constitutional judgement. Remember Chief Justice Wal
reply to Davis weparding the Sante Clara cape, "We avoided the
eonstitutions | question.”a3 The court apparently muddled 1its

way through 1ts burdensome workload, constantly trying to do as
much as possible, but overburdened by the caseload. "Questions
Just coame to- thlek and fast, were toorsnarled, ramiiying, and
inseverable" to enable the Court to "match practice and result

on .the one hand with the formal opinions, arguments, and rhetoric
on the other."4!

B primary reaton fer hotl the expwded courts and €he cor-
porate success stemmed from the tremendous resources of the
primary corporate 1itlgant, Bhe rallroads. Behind the corporate
power were lawyers, politicians, and huge sums of mongy. One
rail system can serve as an example of the awesome power of these
huge corporations. In 1882, the Central Pacific Railroad employed
12,978 persons in California. The system's (Central and Southern
Pacific) annual gross income from 1878-1882 was approximately
$91 millien. This wes over five ftimes the income of the entire
state government! Other corporate figures are equally telling.
While San Mateo was in the courts, seventeen lawyers were on re-
tainers by the Central Pacifie Rellroad. The chilef coumell Tov

the line was salaried at $24,000 per year. At the same time,



i

the California Attorney General's office worked under a $10,000
budget, including the Attorney General's salary of $3,000.
While ol iorels spedl s in 002, 200000 Torci6g entiee lennd
system, the Central Pacific's "Legal Expense Account" was
$216,000.45

Without any further explanation, it is obvious the litigants

b

seeking regulation were out-manned, out-financed, and probably

often tied up 1n courts for years, contribucitis Lo the claopged
dockets, and the wearing down of judges who might decide a case,
only to have the same problem, slightly altered, reappear almost

immediately. San Mateo and Santa Clarau6 are very similar, while

Missouri Paclific Railroad Co. v. Matkey and Minneapolie and o,

Leuls Rty Co. V. lerricle apc ylrtually identical.”? The

Supreme Court record for these years contains numerous other
examples.

What did all this activity mean? There were several results.
Not the least of which was increasing pressure on the national
government to act as a regulating agency. In addition to limiting
state government's power, the Supreme Court decisions forced those
seeking business regulation to look toward the Federal government

48

for action. Secondly, the focus of the Fourteenth Amendment
was successfully turned toward protecting corporate rights, at the
expense of those individual rights the framers had sought to guar-

antee 1n 1868. The sustalned business drive ftwisted the scope of
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the Fourteenth Amendment. It almost appears, that the Fourteenth
Amendment was unable to protect individual and corporate rights
at the same time. The huge corporations dominated the attention
of the courts, to the detriment of the intended beneficiaries

to such an extent that Howard Jay Graham concluded, after years
of study, that the real revolution in due process was not the
corporate due process, but the "de-racialization" of the Four-
teenth Amendment.”9 Graham sees the corruption of the Fourteenth
Amendment as the tragedy of the late nineteenth century.

Finally, the ultimate interpretation of the Fourteenth Amend-
ment given in the late nineteenth century reveals something of
value about our basle lepgal steucture. ‘The law, 1n & Very real
sense, responded to popular pressure. Thilis pressure, from our
vantage point, may seem illegitimate, but it was pressure, and
the law did respond. One, however, cannot help wondering about
the strange justifications 6f corporabte personality.  if ofther
fundamental changes in the law are built on similar foundations,
then the entire structure may be open to question. Nevertheless,
in a period of rapid industrialization and consolidation, the
new corporations succeeded in using the courts to protect their
interests. As a result, they created the basis of our present-day
system of business and industry, and that system's relationship

to the government.
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